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October 8, 2013
Ms. Sarah Carnes-Lemp
General Counsel
Texas State Board of Dental Examiners

333 Guadalupe St., Suite 3-800
Austin, Texas  78701
sarah@tsbde.texas.gov
Re: Proposed Rules, 22 TAC section 108.12, Dental Treatment of Sleep Disorders
Dear Ms. Carnes-Lemp:

The Texas Medical Association (TMA) is a private, voluntary, nonprofit association of Texas physicians and medical students.  TMA was founded in 1853 to serve the people of Texas in matters of medical care, prevention and cure of disease, and improvement of public health.  Today, our maxim continues in the same direction:  “Physicians Caring for Texans.”  TMA’s diverse physician members practice in all fields of medical specialization. 

On behalf of our over 47,000 members, we provide these comments to the TSBDE’s proposed rules regarding dental treatment of sleep disorders in order to voice our serious concerns with, and opposition to, portions of the proposed rules. TMA has written three previous letters to the TSBDE consistently stating that the treatment of sleep disorders is the practice of medicine and exceeds the scope of dentistry in Texas.
 The Texas Medical Board (TMB) also has issued a position statement reaffirming that the diagnosis and treatment of sleep apnea are the practice of medicine. TMA supports the TMB’s position statement, and supports the TMB in its role as the agency which regulates the practice of medicine in Texas.
In Texas, no one is allowed to practice medicine without a license from the Texas Medical Board.
 In the Medical Practice Act, “practicing medicine” means, in part, “the diagnosis, treatment or offer to treat a mental or physical disease or disorder or a physical deformity or injury by any system or method…”
 The Medical Practice Act exempts dentists from the requirements of the Medical Practice Act, such as obtaining a medical license, if and only if the dentist is “engaged strictly in the practice of dentistry.”
 Therefore, if a dentist practices outside 
the scope of dentistry, such as diagnosing or independently treating a sleep disorder, he or she is practicing medicine unlawfully. The Dental Practice Act limits the practice of dentistry to the teeth, oral cavity, alveolar process, gums, or jaws.
 Sleep apnea, however, is a medical disorder which is diagnosed with a sleep test. Untreated or misdiagnosed sleep apnea can cause increased risk of heart attack, stroke, high blood pressure, arrhythmias, or heart failure.  
The diagnoses of sleep disorders, including sleep apnea, must be made by a qualified physician, in order to protect the health and safety of Texas patients. Only a licensed physician is qualified to identify the cause of sleep apnea, to monitor potential complications of the disorder, and to prescribe appropriate treatment. This principle is supported by the Texas Medical Board, the American Academy of Sleep Medicine, and the American Academy of Dental Sleep Medicine. 
In fact, on December 7, 2012, the American Academy of Sleep Medicine (AASM) and the American Academy of Dental Sleep Medicine (AADSM) issued a joint policy statement on the issue, clearly asserting that the evaluation and diagnosis of sleep apnea must be made by a physician, and therapies for sleep apnea, including positive airway pressure and oral appliance therapy, must be prescribed by a qualified physician.
  The AASM’s and AADSM’s joint policy statement provides specifically, “It is the policy of the AASM and AADSM that patients presenting with symptoms of OSA require a face-to-face evaluation conducted by a qualified physician trained in sleep medicine.” The policy statement adds that therapies for obstructive sleep apnea must be prescribed by a physician.

Furthermore, the TMB’s policy statement makes clear that the diagnosis and treatment of sleep apnea must be made by a physician, providing as follows:
The diagnosis and treatment of sleep apnea (SA) are the practice of medicine….
A licensed physician with appropriate training should evaluate patients to determine whether they are candidates for objective testing (including polysomnography) and treatment (including positive airway therapy, oral appliance therapy, or surgery). A physician may not delegate the diagnosing of sleep apnea, including the ordering of a polysomnogram, to a dentist. If the physician determines that the patient has SA and should undergo oral appliance therapy, then the physician may refer the patient to a dental sleep specialist for oral appliance therapy. Any such oral appliance therapy by a dentist must be carried out pursuant to a prescription from the physician and as part of the physician’s comprehensive treatment plan…

The TSBDE’s proposed rules conflict with the Dental Practice Act, the Medical Practice Act, and the position statements issued by the TMB, AADSM, and AASM.  In that regard, TMA has the following specific comments:
Section 108.12(a)

Subsection (a) of proposed section 108.12 is a restatement of the Dental Practice Act. It clearly defines the scope of dentistry in Texas, limiting a dentist’s diagnosis and treatment to the human teeth, oral cavity, alveolar process, gums and jaws. TMA does not oppose subsection (a) as proposed.

Section 108.12(b)

TMA is strongly opposed to the first sentence of subsection (b) and recommends that it be stricken. The problematic sentence reads: “A dentist may diagnose and treat any dental comorbidity related to snoring or upper airway resistance syndrome (UARS).” If the purpose of the first sentence is to state that dentists may treat dental conditions, then this sentence is not needed because the proper scope of dentistry is stated in subsection (a).  If the purpose of subsection (b) is to go beyond the scope of the language in subsection (a), then TMA contends that it is an impermissible expansion of the scope of dentistry.
The proposed sentence in subsection (b) could be read to imply that a dentist may independently treat snoring or upper airway resistance syndrome (UARS), yet snoring or UARS are sleep disorders and indications of sleep apnea—a dentist may not treat sleep disorders without a physician’s diagnosis and order. Furthermore, if the TSBDE’s intent is to parse out snoring and UARS from sleep apnea (which would be inappropriate because all of these conditions are medical sleep conditions) then the TSBDE would be authorizing not only the treatment of these medical conditions, but would also be authorizing the “negative” diagnosis of sleep apnea, i.e., a determination that the patient does not have sleep apnea. TMA opposes both of these authorizations that are being proposed, and recommends that subsection (b) be clearly rewritten as follows: A dentist shall not diagnose a patient for a sleep disorder, including sleep apnea (SA), snoring, or upper airway resistance syndrome (UARS), or independently treat a patient for a sleep disorder.
Section 108.12(c)

TMA is opposed to subsection (c), which states that a dentist may screen a dental patient for a sleep disorder by using subjective and objective screening tools, and that a dentist may order a sleep study. TMA opposes this subsection in its entirety and recommends that it be stricken. 
First, the phrase “subjective and objective screening tools” is vague. What are such screening tools? This could be interpreted to mean a dentist can perform diagnostic testing on a patient for sleep disorders, or order and interpret a take-home sleep test. Any of these overt acts at screening for a medical condition are inappropriate for the reasons stated above. In fact, the TMB’s policy directly opposes such screening, by stating that “a licensed physician with appropriate training should evaluate patients to determine whether they are candidates for objective testing…and treatment…” Thus, the screening must be performed by a physician, and the physician will determine whether further objective testing and treatment is needed.

Additionally, TMA opposes the proposed rule stating that a dentist may order a sleep study, regardless of whether it provides that the study must be interpreted by a Texas licensed 
physician. Again, the diagnosis and treatment of a sleep disorder is the practice of medicine, and it is illogical and inappropriate to authorize a dentist to order a test to diagnose a condition which is outside the scope of dentistry. Indeed, the TMB made a statement on point on this issue: “The Board’s position is that if a dentist were to diagnose and treat sleep apnea independently, this would be a violation of the Texas Medical Practice Act. This would include a dentist ordering a sleep study.” TMA therefore recommends that proposed subsection (c) be stricken.
Section 108.12(d)

The first sentence of subsection (d) states that a dentist “may fabricate an oral appliance for treatment of a dental comorbidity related to snoring or UARS without the need for collaboration with a Texas licensed physician.” TMA is opposed to this statement and recommends that it be stricken for the reasons stated above. Snoring and UARS are medical conditions and should not be parsed out from obstructive sleep apnea. Only after a physician’s proper diagnosis and referral to a dentist may a dentist fabricate an oral appliance for the treatment of a sleep disorder. TMA recommends revising proposed section 108.12(d) to read as follows: “A dentist may fabricate an oral appliance for treatment of a sleep disorder only after referral by a physician for oral appliance therapy, and only in collaboration with a physician. A dentist shall be responsible for monitoring and maintaining the oral appliance to ensure the patient’s dental health, while clinical follow up and further treatment decisions for the patient’s medical condition should be performed by a physician.” This recommended revision would be consistent with the TMB’s policy statement, the joint policy statement by the AASM and AADSM, and the Medical Practice Act and Dental Practice Act. 
TMA appreciates the opportunity to provide comment on the TSBDE’s proposed rules on the dental treatment of sleep apnea. The rules as proposed would be in violation of the Medical Practice Act. We urge the TSBDE to consider these comments and modify its proposed rules as recommended by TMA, in conformity with the Dental Practice Act, the Medical Practice Act, and the policy statements of TMB, AASM, and AADSM. 
Sincerely,
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Stephen L. Brotherton, MD

President, Texas Medical Association
� TMA provided comment letters dated January 22, 2013, April 25, 2013, and June 18, 2013.


� TEX. OCC. CODE § 155.001.


� TEX. OCC. CODE § 151.002(a)(13).


� TEX. OCC. CODE § 151.052(a)(1).


� TEX. OCC. CODE § 251.003(a).


� See www.aasmnet.org, AASM and ACDSM Policy Statement On the Diagnosis and Treatment of Obstructive Sleep Apnea, December 7, 2012.


� See Texas Medical Board Position statement on the Practice of Sleep Medicine and Dentists, 2013.






